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| NTRODUCTI ON

Plaintiffs VPIRG Friends of the Earth, Sierra Cub
Conservation Law Foundati on and two individuals bring an el even-
count amended conplaint for declaratory and injunctive relief
agai nst the Administrator of the Federal H ghway Adm nistration
(“FHWA”) and the Secretary of the Vernont Agency of
Transportation (“VIrans”). They seek, inter alia, 1) a
decl aration that the FHWA has viol ated The National Environnental
Policy Act (“NEPA’) and other laws in approving and fundi ng
segnents A-B of the Chittenden County G rcunferential H ghway
(“CCCH'); 2) an order requiring the FHMA to withdraw its approval
of the CCCH until such tine as the FHWA has conplied w th NEPA;

and 3) an injunction agai nst ground-di sturbing work in connection



with any portion of the segnent A-B project.

Before the Court are Plaintiffs’ Mtion for Partial Summary
Judgnent (Doc. 29) and Defendants’ Cross-Mtion for Judgnent
(Doc. 43). 1

BACKGROUND

The Chittenden County Circunferential H ghway

Chittenden County, located in the northwestern portion of
Vernmont, consists of nineteen towns and cities. It has the
| argest county popul ation (2000 census). Over the past several
decades it has shown a steady transformation froma rural society
and econony to an urban and suburban society and econony. (AR )
VI-425 Wthin the | ast decade, Chittenden County has experienced
extensi ve growt h and devel opnent pressure and severe burdens on
sone | ocal roads.

The proposed Chittenden County Circunferential H ghway
(“CCCH'), also known as VT-289, is a four-lane, Iimted access
hi ghway extendi ng approximately 16.7 mles from1-89 in
WIlliston, north and west through Essex to Vernont Route 127 in

Col chester. The proposed action was designated as a

' Plaintiffs’ Mtions to Mddify and to Suppl enent the
Adm ni strative Record (Docs. 10 & 32), Defendants’ Mdtion to
Strike Extra-Record Exhibits (Doc. 56), and Plaintiffs WMtions
to Strike Portions of Defendants’ Cross-Mtion, to Supplenent the
Adm ni strative Record to Include Burlington City Counci
Resol utions, and to Stri ke Declaration of John S. Hanna (Docs.
60, 61 & 62) are addressed in a separate opinion.



denonstration project under Section 131(f) of the Surface
Transportation Assistance Act of 1982, which del egated the
responsibility of preparing the environnmental docunentation to
the state of Vernont. The legislation was intended to show the
feasibility of reducing the tine and cost required to conplete
hi ghway projects, an ai mwhich apparently has not been achi eved.

The purpose of the project was stated to be to inprove
travel for through traffic and to relieve congestion on existing
hi ghways in Col chester, Essex, WIIliston and Essex Junction. The
towns include provision for a circunferential highway in their
mast er plans, as does the Chittenden County Regi onal Pl anning
Comm ssion’ s regional plan.

Because state funding was not available for a
circunferential highway, the four towns, along with the planning
conmi ssion, obtained a denonstration grant as part of the 1982
| egislation. They also forned the Chittenden County
Crcunferential H ghway D strict (“CCCHD'), and undertook, in
conjunction with VIrans, the responsibility for inplenmenting the
project. They retained an engineering and planning firm which
anong ot her things projected that travel demands required a four-
| ane hi ghway, and that transportati on system nmanagenent
t echni ques (expanded bus service, park-and-ride, van pooling,
etc.) were not practicable.

Because the estimated constructi on cost exceeded the



avai | abl e funds, however, the planners decided to build a two-

| ane highway with clinbing | anes as necessary, on a four-I|ane
right-of-way (ROWN. They also divided the CCCH into five (later
ten) segnents. Segnents C-F, between Route 117 and Route 2A in
Essex, have been built as a two-lane |limted access road. The
construction of Segnents A-B, linking CGF with I-89, is at issue
inthis suit.

The 1980 census reported that the urbanized portion of
Chittenden County exceeded 50,000, triggering the necessity of
formng a Metropolitan Planning Organi zation (“MPO) to oversee
transportation planning for the entire netropolitan area. The
MPO adopted an interimtransportati on plan which reconmended t hat
the CCCH be constructed as an at-grade two-|ane road.

VTrans, with assistance from FHWA, prepared a Draft
Envi ronmental |npact Statenment (“DEIS’) that was published on
August 1, 1985, and a Final Environnental |npact Statenent
(“FEI'S") that was published on August 29, 1986. (AR .)% The
FEI'S concl uded that there was a need for major highway
i nprovenents in the area. According to the FEIS, the CCCH was
intended to address five transportation-related issues: road

system hi erarchy, ® capacity and | evel of service (“L0S"),*

2 Citations are to the electronically filed adm nistrative
record in the format AR

3 The elenents of a highway system are characterized as
| ocal, collector, arterial and interstate highways. Local
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transportation demand,® soci al demands and econoni c devel opnent, °©

and safety.’ According to the FEI'S, the CCCH woul d

hi ghways serve i medi ately adjacent | and uses only and generally
carry lowtraffic volune. Collector highways connect | ocal

hi ghways and carry nore traffic. Arterial highways connect

coll ector and | ocal highways. Traffic volunes on arterial

hi ghways tend to be significant; adjacent |and uses are usually
commercial, retail or industrial. Interstates are intended to
serve regional needs. Al nmmjor east-west and north-south
roadways east of U S. Route 7, in this part of Vernont, with the
exception of U S. Route 2 and the interstate, nust go through the
Five Corners intersection in Essex Junction. A considerable
anount of traffic uses local highways in Essex in order to avoid
t he bottl eneck at Five Corners.

4 Capacity is the maxi mum nunber of vehicles that can pass
t hrough an intersection or over a roadway in a given period of
time. The closer the traffic volunes are to the capacity of the
roadway or intersection, the slower the traffic flow, the
greater the delay, and the nore unpredictable drivers becone.
Traffic anal yses describe six LOS--A through F. LOCS *“C' or
better is usually considered acceptable. A road is considered
“congested” when LOS drops below “C’. Congested intersections
can often be renedi ed by engineering solutions, but relief of
congested highway Iinks usually nmeans road reconstruction. 1In
1986 13 out of 21 intersections in the area operated at LGOS
below C. There were al so several deficient roadway |inks,
according to the FEIS.

5 In 1986, conputer nodeling projected peak traffic flows

for the 2004 design year on the existing roadway system The
anal ysi s concluded that major highways in the study area woul d be
at LOS D or worse for 35 out of 65 mles of roadway, not counting
the interstate. Twenty out of 21 intersections were predicted to
be at LOS D or worse.

6 The anal ysts predicted that Chittenden County woul d

continue to experience significant popul ation and econom c
gr owt h.

7 The local town roads were functioning as arterial or
col |l ector roads, but were not designed to neet standards for such

5



provi de additional regional by-pass capability
around popul ation centers and . . . relieve
existing traffic congestion through these areas.
The proposed action will elimnate nost of the
existing traffic deficiencies in the study corridor

and will allow mai ntenance of acceptable |evels of
service on the existing network beyond the design
year 2004. It will also have indirect benefits to

t he roadway networks in the cities of Burlington,
Sout h Burlington, and W nooski .

(AR .) The FEI'S al so docunented that the CCCH woul d result
in significant inpacts in seven areas: transportation, |and use,
par kl and, archaeol ogy, agriculture, stream crossings, and noi se.
O her potential effects were eval uated, but considered to have no
or mnimal significance.

VTrans issued a Record of Decision (“ROD’) for the CCCH on
Novenber 5, 1986. The ROD nmakes no nmention of the scal ed-back
aspect of the project, but the CCCH as described in the FEI' S
makes clear that the project slated for construction is a two-
| ane highway that is intended to be expanded to four |anes
sonetine in the future. Apparently there was no appeal fromthis
ROD

I n Septenber 1991 FHWA aut hori zed construction funds for
Segnents C-F, a 4.5 nmle segnment between VT 117 and VT 2A in
Essex. Segnments C-F were opened to traffic in 1993. 1In late
1998 VIrans began work on a reeval uation of Segnments A-B, in

preparation for construction of that segment. Segnents A-B woul d

r oads.



extend fromI-89 in WIlliston to join Segnents CF at VT 117.
VTrans concluded in 1999 that the 1986 FEI S renmai ned adequate and
a supplenental EIS (“SEIS’) was not required. (AR )
In 2001 FHWA determ ned that the 1986 FEIS and ROD coul d not
serve as the FHWA NEPA docunents for future phases of the
proj ect, because FHWA had never approved the 1986 docunents.
FHWA deci ded that the appropriate procedure was to adopt the 1986
FEI'S, pursuant to 40 CF.R 8 1506.3. It did so on or about July
20, 2002. (AR .) FHWA al so decided to reeval uate Segnents
A-F, the next phase of construction plus the already built
segnents. That reeval uation issued August 9, 2002 (“EA’), a
revi sed reeval uation issued May 9, 2003 (“REA’) and a final
revi sed reeval uati on i ssued on August 15, 2003 (“FREA’). FHWA
concl uded that no additional or new significant environmental
i npacts had been identified, and i ssued a ROD on August 22, 2003.
(AR 1A000601-14.) The August 22, 2003 ROD al so recorded that
FHWA had adopted the 1986 FEI S under the provisions of 40 C.F.R
§ 1506.3, but that FHWA woul d require additional environnental
eval uation wth public invol venent before making a determ nation
regardi ng construction beyond Segnents A-F. (AR 1A000602, 05.)
On Septenber 8, 2002, President Bush issued Executive O der
(“E.OQ ") 13274: Environnmental Stewardship and Transportation
Infrastructure Project Reviews. This E.O required federal

agencies to ensure environnmental reviews of transportation



infrastructure projects be conducted in a tinely and
environnmental |y responsi bl e manner, and to cooperate in the
pl anni ng and devel opnent of transportation facilities and
services. The CCCH was designated as a high-priority
transportation infrastructure project, and identified for
expedi ted environnmental review.

Foll ow ng the CCCH s designation as a high priority project
under the E.O, FHWA and EPA coordi nated a resolution of issues
rai sed by EPA's comments on the REA. VIII14-5.

1. The Statutory and Regul atory Franmewor k

NEPA directs that all federal agencies nust, for major
federal actions significantly affecting the quality of the human
environment, prepare a detailed statenent concerning 1) the
envi ronnment al inpact of the proposed action; 2) any adverse
environnental effects which cannot be avoi ded shoul d the proposal
be inmplenented; 3) alternatives to the proposed action; 4) the
rel ati onship between | ocal short-termuses of man’s [sic]
envi ronment and t he mai ntenance and enhancenent of |ong-term
productivity; and 5) any irreversible and irretrievable
comm tments of resources which would be involved in the proposed
action should it be inplenented. 42 U S.C. A 8§ 4332 ( ) .

Council on Environnental Quality (“CEQ) regul ations
i npl ementing NEPA require that environnental inpact statenments be

prepared in two stages, a draft EIS that is circulated for public



comment, and a final EIS that responds to those coments. 40
C.F.R § 1502.9(a), (b). Agencies nust prepare supplenents to
draft or final EISs if 1) the agency makes substantial changes in
t he proposed action that are relevant to environnental concerns;
or 2) there are significant new circunstances or information

rel evant to environnental concerns and bearing on the proposed
action or its inpacts. 40 CF. R 8§ 1502.9(c).

The FHWA al so has adopted regulations with respect to the
preparation of EISs. Wth regard to supplenenting an EI'S, its
rule differs slightly fromthe CEQ regul ation. Suppl enentation
inits viewis required whenever it determnes that “(1)

[ changes] to the proposed action would result in significant
environmental inpacts that were not evaluated in the EI'S; or (2)
[nJew information or circunstances relevant to environnent al
concerns and bearings [sic] on the proposed action or its inpacts
woul d result in significant environnental inpacts not eval uated
inthe EIS.” 23 CF.R 8§ 771.130(a).

An SEIS is prepared using virtually the sane process and
format as an EIS. 23 CF.R 8 771.130(d). Were the FHWA is
uncertain of the significance of the new inpacts, it may require
an Environnental Assessnent (“EA’) to assess the inpacts of the
changes, new information, or new circunstances. 23 CF.R 8§
771.130(c).

According to CEQ regul ations, an EA is a public docunent



that briefly provides sufficient evidence and anal ysis for
determ ning whether to prepare an EIS or a FONSI (finding of no
significant inpact), or to aid an agency’'s conpliance w th NEPA
when no EIS is necessary, or to facilitate the preparation of an
El S when one is necessary. An EA nust include brief discussions
of the need for the proposed action, of alternatives to the
proposed action, of the environnental inpacts of the proposed
action and alternatives, and a |list of agencies and persons
consulted. 40 C F.R § 1508.09.

According to FHWA regul ati ons, an EA shall be prepared where
the FHWA bel i eves an EA woul d assist in determ ning the need for
an EIS. 23 CF.R 8§ 771.119(a). An EA nust determ ne which
aspects of the proposed action have potential for social,
econonmi c, or environmental inpact; identify alternatives and
measure which mght mtigate adverse environnental inpacts; and
identify other environnmental review and consultation requirenents
whi ch shoul d be perforned concurrently with the EA. 23 CF.R 8
771.119(b). The EA need not be circulated for comrent, but it
nmust be available for public inspection. 23 CF.R 8§ 771.119(d).
If no significant inpacts are identified, a FONSI is reconmended.
23 CF.R 8 771.119(g). |If at any point the FHWA determ nes that

the proposed action is likely to have a significant inpact on the
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environnent, an EISis required. 23 CF.R § 771.119(i).¢®

Al so according to FHWA regul ations, a “witten eval uation”
of an FEIS is required if major steps to advance the action have
not occurred within three years after approval of an FEIS. 23
C.F.R § 771.129(b).

DI SCUSSI ON°

8 CEQregulations define “significantly” as used in NEPA.
The word requires consideration of both context and intensity.
Cont ext neans that the significance of an action nust be
anal yzed in several contexts such as society as a whole, the
affected region, the affected interests and the locality, for

both short and long-termeffects. Intensity refers to the
severity of inpact. A significant effect may exist even if the
agency believes that the effect will be beneficial. O her

factors that relevant to intensity are the effect on public
health or safety, unique characteristics of the geographic area,
t he degree of controversy, the degree of uncertainty, the
precedential value, the cunulative effects, the effect on
scientific, cultural or historical resources, the effect on
endangered or threatened species, and whether the action
threatens a violation of law or requirenents inposed for the
protection of te environnment. 40 C F.R § 1508. 27.

® Al though the Defendants do not challenge Plaintiffs’

standing to sue, the Court has an independent obligation to
exanmne its own jurisdiction, “and standing ‘is perhaps the nost
important of [the jurisdictional] doctrines.”” FWPBS, Inc. v.
City of Dallas, 493 U S. 215, 231 (1990) (quoting Allen Wight,
468 U. S. 737, 750 (1984)). 1In order to satisfy the standing
requi renents of Article Il of the United States Constitution,
plaintiffs nmust show injury in fact, causation and
redressability. See Lujan v. Defenders of Wldlife, 504 U S.
555, 560-61 (1992). An organization has standing to bring suit
on behalf of its nmenbers if they would ot herw se have standing to
sue as individuals, the interests at stake are germane to the
organi zation’s purpose, and the participation of the nenbers is
not necessary to either the claimasserted or the relief
requested. Friends of the Earth, Inc. v. Laidlaw Environnenta
Servs. (TOC), Inc., 528 U S. 167, 181 (2000) (citing Hunt w.

11



St andard of Revi ew

The Adm nistrative Procedure Act governs judicial review of

an agency’s conpliance with NEPA. Sierra Cub v. United States

Arny Corps of Engineers, 772 F.2d 1043, 1050 (2d G r. 1985).

That act provides that a reviewi ng court shall “hold unlawful and
set aside agency action, findings, and conclusions found to be .
arbitrary, capricious, an abuse of discretion, or otherw se
not in accordance with law, . . . [or] w thout observance of
procedure required by law.” 5 U S.C. A 88 706(2)(A, (D ( ).

See Center for Biological Diversity v. United States Forest

Service, 349 F.3d 1157, 1165 (9th Cr. 2003); Sierra Cub v.

Marita, 46 F.3d 606, 619 (7th Cr. 1995); Hanly v. Kl eindienst,

471 F.2d 823, 828-29 (2d Cr. 1972) (citing Gtizens to Preserve

Overton Park v. Volpe, 401 U S. 402 (1971), abrogated on other

grounds, Califano v. Sanders, 430 U.S. 99 (1977)). Al though a

court may not substitute its judgnment for that of the agency,’
an agency decision nay be set aside where the agency ‘has relied
on factors which Congress has not intended it to consider,
entirely failed to consider an inportant part of the problem

of fered an explanation for its decision that runs counter to the

Washi ngton State Apple Advertising Conmmin, 432 U S. 333, 343
(1977)) .

In their Amended Conplaint, the individual plaintiffs have
adequately alleged injury in fact, causation and redressability.
The plaintiff organi zati ons have shown that they have standing to
sue on behal f of their nenbers.

12



evi dence before the agency, or is so inplausible that it could
not be ascribed to a difference in view or the product of agency

expertise.”” Natural Resources Defense Council, Inc. v.

Muszynski, 268 F.3d 91, 97 (2d Cr. 2001) (quoting Gty of New

York v. Shalala, 34 F.3d 1161, 1167 (2d Cr. 1994)).

Revi ew of an agency’s decision not to supplenent an FEIS is
controlled by the arbitrary and capricious standard of §

706(2)(A). Marsh v. Oregon Natural Resources Council, 490 U.S.

360, 376 (1989); 5 U S.C 8§ 706(2)(A). A reviewng court nust
make a “searching and careful” inquiry into “whether the decision
was based on a consideration of the relevant factors and whet her

there has been a clear error of judgnment.” Mrsh v. Oregon NRC,

490 U. S. at 378. The court nust be able to ensure that an agency
“has taken a ‘hard | ook’ at environnental consequences; it cannot
‘“interject itself within the area of discretion of the executive

as to the choice of the action to be taken. Kl eppe v. Sierra

Cub, 427 U S. 390, 410 n.21 (1976) (quoting Natural Resources

Def ense Council v. Morton, 458 F.2d 827, 838 (D.C. Gr. 1972));

accord Stewart Park & Reserve Coalition, Inc. (SPARC) v. Slater,

352 F. 3d 545, 557 (2d G r. 2003).
In the Second Circuit, this review has two steps. First,
the court considers “whether the agency took a ‘hard | ook’ at the

possi bl e effects of the proposed action.” Village of Grand Vi ew

v. Skinner, 947 F.2d 651, 657 (2d Cr. 1991). Second, if the

13



court is satisfied that the agency took a hard | ook, the court
nmust determ ne “whether the agency’s decision was arbitrary or
capricious.” 1d. Courts will not automatically defer to the
agency “without carefully reviewing the record and satisfying

t hensel ves that the agency has nmade a reasoned deci si on based on
its evaluation of the significance--or |lack of significance--of

the new i nformati on,” however. Marsh v. Oegon NRC, 490 U.S. at

378.
I1'1. NEPA Revi ew

The Plaintiffs argue five violations of NEPA, the CEQ
regul ations or the FHWA regul ations: 1) that FHWA vi ol at ed NEPA
when it adopted the 1986 FEIS; 2) that FHWA vi ol ated FHWA
regul ati ons by not reevaluating the entire CCCH before proceeding
with its plans for segnent A-B; 3) that the final revised
reeval uation viol ates NEPA because it inproperly segnents
anal ysis of the environnental inpacts; 4) that the final revised
reeval uation viol ates NEPA because it failed to consider
reasonable alternatives to the CCCH, and 5) that FHWA failed to
consi der significant new environnental inpacts and therefore the
deci sion not to prepare an SEIS was arbitrary and capri ci ous.

A Adoption of the 1986 FEI S

Section 131(f) of the Surface Transportation Assistance Act
of 1982 authorized VIrans to act for the United States Departnent

of Transportation in NEPA conpliance matters, including approval

14



of the FEIS, for the fifty mllion dollar denonstration project.
(AR 1A000001; 20002018.) Accordingly, follow ng the publication
of the 1986 FEI'S, VIrans issued a ROD, accepting the selected
alternative for the CCCH (AR 1A000122-25.) FHWA took no
official action to approve the docunents.

Upon the exhaustion of the funds provided in the
denonstration project, new authorizations of federal funding for
the CCCH required that a federal EIS be in place. (AR 10007948.)
In order to conply with NEPA requirenents, FHWA determ ned t hat
it would adopt the 1986 FEIS, under the provisions of 40 CF. R 8
1506. 3. (AR 10007947-49.) Notice of adoption of the 1986 FEI S
was published in the Burlington Free Press on July 20, 2002. (AR
10008271.) On August 22, 2003, the FHWA i ssued a ROD docunenti ng
t he adoption of the 1986 FEIS and stating that, with respect to
segnents A-F, any changes that have taken place since 1986 wl |
not result in significant new i npacts. (AR 1A000601-14.)

1. Judi ci al review of adoption of the 1986 FEIS.

Under the APA, a right of action accrues at the tinme of
“final agency action.” 5 U S.C. 8§ 704. Although the 2002
adoption itself was not a final action, the August 22, 2003 ROD

was final agency action. See Sierra Cub v. Slater, 120 F. 3d

623, 631 (6th Gr. 1997) (final EI'S or ROD issued thereon
constitutes final agency action). Prelimnary, procedural, or

i nternmedi ate agency action is subject to review on the review of

15



the final agency action. 5 U S C 8§ 704. Therefore, Plaintiffs’
chal l enge to FHWA' s adoption of the 1986 FEIS is reviewable in
t hi s proceedi ng.

2. | ndependent eval uation of the 1986 FEI S.

An EIS prepared by a state agency will not be found legally
insufficient if (1) the state agency has statew de jurisdiction
and responsibility for the proposed action; (2) the responsible
federal official furnishes guidance and participates in the
preparation of the EIS; 3) the responsible federal official
i ndependent|ly eval uates such statenent prior to its approval and
adoption, and 4) the responsible federal official provides early
notification to, and solicits the views of, other state or
federal |and managenent entities. 42 U S.C. 8§ 4332(2)(D); see
also 23 CF.R 8 771.109(c)(1) (if applicant neets requirenents
of § 4332(2)(D), it may prepare EIS with FHWA furnishing
gui dance, participating in preparation and i ndependently
eval uating docunent). Plaintiffs claimthat FHWA did not
i ndependently evaluate the FEIS prior to its adoption.

The 2002 Notice of Adoption states that the FHWA
i ndependently evaluated the FEIS and determ ned that it
adequately and accurately identified and di scussed the
envi ronnmental issues and inpacts of those el enents proposed for
FHWA funding, and that the FEI'S neets the standards for an

adequat e statenent under CEQ and FHWA regul ations. (AR )

16



Al though Plaintiffs argue that FHWA was not directly involved in
preparing the 1986 FEIS, that outside consultants played a major
role in witing the EIS, and that the record does not reflect
that FHWA critically reviewed the entire FEI'S, they have not
sust ai ned their burden of denonstrating that FHWA did not in fact
do what it said it did: independently evaluate the 1986 FEI S
before adopting it. On the contrary, the evidence shows at a

m ni mum t hat FHWA cl osely evaluated the FEIS in the course of
deciding its appropriate procedural course. See, e.qg., AR
1A000950-55; 1A000761-62.

3. Adequacy of the 1986 FEIS.

An agency may adopt a federal FEIS “provided that the
statenent or portion thereof neets the standards for an adequate
statement.” 40 C F.R § 1506.3(a). The Plaintiffs argue that
the 1986 FEIS did not neet the standards for an adequate EIS,
because it failed to provide an adequate anal ysis of reasonable
alternatives, failed to provide an adequate discussion of
envi ronnmental inpacts, and did not provide adequate justification
for use of identified Section 4(f) properties.

An EIS will be upheld as adequate if the agency has foll owed
a “rule of reason” in its preparation, and has conpiled it in
good faith, “and set[] forth ‘sufficient information to enable
t he deci sion-maker to consider fully the environnmental factors

i nvol ved and to nake a reasoned deci sion after bal ancing the

17



risks of harm. . . against the benefits to be derived fromthe
proposed action, as well as to nake a reasoned choi ce between

alternatives.’” Town of Huntington v. Marsh, 859 F.2d 1134, 1140

(2d Gr. 1988) (quoting Suffolk County v. Sec. of Interior, 562

F.2d 1368, 1375 (2d Gir. 1977)).

a. Reasonabl e alternatives to the CCCH
CEQ regul ations require that an EI'S rigorously explore and
obj ectively evaluate all reasonable alternatives. 40 CF. R 8§
1502.14(a). “This section is the heart of the environnental
i npact statenment.” 1d. However, an EIS “need not consider an
infinite range of alternatives, only reasonable or feasible

ones.” City of Carnel-By-The-Sea v. United States Dept. of

Transp., 123 F.3d 1142. 1155 (9th Cr. 1997); see Vernont Yankee

Nucl ear Power Corp. v. Natural Resources Defense Council, Inc.,

435 U. S. 519, 551 (1978) (detailed statenent of alternatives not
i nadequat e because agency failed to include every conceivabl e

alternative); Friends of Orponpanocosuc v. F.ER C, 968 F.2d

1549, 1558 (2d Cr. 1992) (range of alternatives that nust be
di scussed is within agency’ s discretion).

The rul e of reason nust govern “‘both which alternatives the
agency nust discuss, and the extent to which it nust discuss

them'” Citizens Against Burlington, Inc. v. Bushey, 938 F.2d

190, 195 (D.C. Cir. 1991) (quoting State of Alaska v. Andrus, 580

18



F.2d 465, 475 (D.C. CGr.), vacated in part as noot sub nom

Western QI & Gas Ass’n v. Alaska, 439 U S. 922 (1978)) (enphasis

in original). The discussion “need not be exhaustive. ‘[W hat
is required is information sufficient to permt a reasoned choice
of alternatives as far as environnental aspects are concerned.’”

Dubois v. United States Dept. of Agriculture, 102 F.3d 1273, 1287

(st Cr. 1996) (quoting Al Indian Pueblo Council v. United

States, 975 F.2d 1437, 1444 (10th G r. 1992)).

In twenty-three pages the 1986 FEI'S consi dered and rejected
five alternatives to the CCCH? and three alternative alignnents
for the highway. The Plaintiffs object to the failure to
consider rail transit as part of an Alternative Mdes of
Transportation alternative, to consider the potential for
Al ternative Mddes to serve the project’s purpose and need w t hout
new road construction, or to consider an alternative that
conbined Alternative Modes with Re-Build Existing Roadways.

Al though the alternatives section of this docunent is hardly
a nodel of rigorous exploration, the informati on was sufficient

to permt a reasoned decision anong the alternatives presented.

10 The 1986 FEIS alternatives were:

A No Action

B. Al ternative Transportation Mdes

C. Rebui | d Exi sting Roadways

D. Limted Build Alternative

E. Full Build Alternatives: Geen Line, Purple Line, O ange
Li ne

F. Susi e WIson Connector Road

19



Alternative transportation conbined with a two-Iane hi ghway was
not thought to reduce traffic volume over the long-term
alternative transportation alone would therefore not have nerited
a separate discussion. Although there was no di scussion of rai
transit, there appears to have been no cont enporaneous suggestion
to consider it, and at the tine conmmuter rail service did not
exi st in Vernont.

In its comments on the 1986 Draft EIS, EPA recomrended the
consi deration of conbinations of alternatives “such as the
‘rebuild option coupled with ‘alternative transportation
nodes,.” In response VIrans wote: “[t]]he rebuild/alternative
nodes conbi nati on was not eval uated because it would not result
in a significant inprovenment in traffic service over Rebuild
Existing, but it would have the sane adverse |and use and
soci oeconom ¢ inpacts as Rebuild Existing.” (AR )

The di scussion of alternatives in the 1986 FEI' S was not
| egal Iy i nadequat e.

b. Di scussi on of environnental inpacts.

NEPA requi res agencies to consider the cumul ative effects of

their proposed actions. 40 C.F.R § 1508.25(c); Uahns for

Better Transp. v. United States Dept. of Transp., 305 F.3d 1152,

1172 (10th Cir. 2002); Kern v. United States Bureau of Land

Managenent, 284 F.3d 1062, 1076 (9th Cr. 2002); Village of G and

View v. Skinner, 947 F.2d 651, 659 (2d Cir. 1991). *“*'Cumul ative
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inpact’ is the inpact on the environnment which results fromthe

i ncrenental inpact of the action when added to ot her past,
present, and reasonably foreseeable future actions regardl ess of
what agency or person undertakes such other actions.” 40 C. F.R
§ 1508.7. Individually mnor but collectively significant
actions, taking place over time, can generate cumul ative inpacts.
Id. A neaningful cumul ative inpact analysis, according to a D.C
Circuit panel, “nust identify (1) the area in which the effects
of the proposed project wll be felt; (2) the inpacts that are
expected in that area fromthe proposed project; (3) other
actions--past, present, and proposed, and reasonably foreseeabl e-
-that have had or are expected to have inpacts in the sane area;
(4) the inpacts or expected inpacts fromthese other actions; and
(5) the overall inpact that can be expected if the individual

i npacts are allowed to accunulate.” Gand Canyon Trust v.

F.A.A., 290 F.3d 339, 345 (D.C. Gr. 2002).

The 1986 FEIS identified several planned hi ghway
i nprovenents in the region, including but not limted to the
reconstruction and w deni ng of Shel burne Road, construction of
t he Sout hern Connector, reconstruction of portions of Route 2A
and Route 15, and widening a portion of Route 2. The FEI'S noted
that “the environnent within the study corridor continues to
change weekly due to the pace of devel opnent taking place in

Chittenden County,” and “there is a high |level of devel opnent
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activity in the[] towns within close proximty to the proposed
al i gnnent.” (AR ). There is no discussion whatsoever in
the FEI'S of the potential cunulative inpact of these road
construction projects or of other najor devel opnent projects in
the area that may have simlar inpacts on environnental
resources, such as agricultural lands, water quality and air
qual ity.
An EI'S nust consider indirect inpacts. 40 C.F.R § 1502.16.

These may include induced growth'* and other effects related to
i nduced changes in the pattern of |and use, popul ation density or
growh rate, and related effects on air and water and ot her
natural systems. 40 C.F.R § 1508.8(b). 1In its three-page
di scussi on of secondary inpacts, the 1986 FEI S acknow edged
difficulty in “clearly identifying the |ocation and extent of
indirect inpacts”, nentioned that “devel opnent is anticipated
only along those roadways which woul d have direct access to the
CCCH. . . generally in the vicinity of the new intersections”
(AR ), and agreed that the project would have indirect
secondary inpacts on agricultural lands in the project area. (AR

.). The FEIS did not support its assunptions wth any
anal ysis, nor were mtigation neasures discussed. VTrans
indicated that it intended to conplete a study “to determ ne the

indirect inpacts on agricultural lands that would result from

11 Often referred to as “spraw .”
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construction of the highway.”** 1d. The FHWA protested at the
time that such a study should have been done as part of the EIS
process, and that if there were agricultural inpacts that had not
been studied for the EI'S, then the FEI'S should be w thdrawn, and
a proper agricultural land inpact study conpleted and
incorporated into a revised FEIS. (AR 1A000133.

The 1986 FEIS failed to address cumul ative inpacts and
secondary inmpacts on agricultural resources.

C. Use of Section 4(f) resources.

Section 4(f) of the Departnent of Transportation Act of 1966
protects parks and other significant recreational resources from
hi ghway encroachnent, and prohibits the taking of land unless it
can be shown that there are no prudent and feasible alternatives
to the use of the land. 49 U S.C. § 303(c); 23 CF.R 8§
771.135(a)(1). The CCCH I-J segnents would take part of the
McCrea farmin Col chester. The McCrea Farmis part of the park
system owned by the Wnooski Valley Park District. It consists
of 96+ acres of upland neadow and forest and 191+ acres of flood
pl ain al ong the Wnooski River. There is no visible devel opnent
to be seen, and there are outstanding views. It is used for
fishing, canoeing, hiking, bird watching, snowshoeing and cross-
country skiing. The selected alternative takes 7.1 acres and

severs three access points to the park. Al of the build

12 That study was conpleted in 1987. (AR )
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alternatives for the CCCH would be visible fromthe park and the
traffic woul d generate substantial noise.
The Defendants argue that this challenge is not ripe,
because the 2003 ROD did not authorize any further action with
respect to resources in segnents GJ. The 2003 ROD stated that
FHWA bel i eves that additional environnental
eval uati on shoul d be conpleted on Construction
Segnents G J, and, thus, FHWA is w thholding a
determ nati on regardi ng additional construction
beyond Segnments A-F at this tinme. FHWA has
commtted to additional environmental studies with
public involvenent prior to making a decision on
the selection of an alternative beyond Construction
Segnent F.

(AR 1A000605.)

If the issue were the adequacy of the FEI'S for purposes of
constructing Segnents G J, the Defendants’ point woul d deserve
nore attention. But the issue is the adequacy of the FEIS for
pur poses of permtting the FHM to adopt the docunent pursuant to
40 C.F.R 8 1506.3, and that issue becane ripe with the issuance
of the 2003 ROD

A Section 4(f) analysis nust include information that
denonstrates the basis for concluding that there are no feasible
and prudent alternatives to the use of the Section 4(f) |and.
The FEIS did this only for the three build alternatives. It
failed to include information fromwhich to eval uate the no-

build, rebuild or limted build alternatives. The FEIS did

denonstrate that the agency made a reasoned choice in selecting
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its preferred alternative fromthe three build routes. |If

buil ding the road were a given, then the rationale for the route
sel ected satisfies the statute’'s requirenents. FHWA policy,
however, requires that an evaluation of no prudent or feasible
alternative nust include the no-build option. (AR 10010448-50.)

Mor eover, the Section 4(f) discussion nust include
information that denonstrates that “there are unique problens or
unusual factors involved in the use of alternatives that avoid
t hese properties, or that the cost, social, economc, and
envi ronnmental inpacts, or community disruption resulting from
such alternatives reach extraordi nary magnitudes.” 23 C.F.R 8
771.135(a)(2). There is no such information in the 1986 FEIS.

It is inpossible to tell fromthe environnental docunents or
the adm nistrative record whether the Defendants reasonably
believed that there are no feasible or prudent alternatives or
that alternatives have uni que problens or unusual factors. See

Conmmittee to Preserve Boonmer Lake Park v. Dept. of Transp., 4

F.3d 1543, 1549 (10th Cr. 1993) (discussing three-step review

set forth in Gtizens to Preserve Overton Park).

An EIS that is without sufficient infornmation to denonstrate
that a reasoned decision was nmade is legally inadequate. Town of

Hunti ngton, 859 F.2d at 1140. The 1986 FEIS failed to provide an

adequat e di scussion of cunul ative and secondary environnent al

i npacts, and did not provide adequate justification for use of
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Section 4(f) properties, both of which were required under NEPA
for an EI'S. The FHWA consequently could not properly adopt the
FEI S, because it did not “neet[] the standards for an adequate

statenent.” 40 C F.R 8§ 1506.3(a).

B. The 2003 FREA
1. Re- Eval uati on under 23 C.F.R § 771.129

The FHWA requires a witten evaluation of a final EIS before
further approvals may be granted if nore than three years have
passed since the |ast major FHWA approval or grant. 23 CF.R 8§
771.129(b). The purpose of the reevaluation is to determ ne
whet her a supplenmental EIS is needed. No particular format is
specified for a reeval uation, but according to FHWA gui del i nes,
it should focus on the changes in the project, its surroundi ngs
and i npacts, and any new i ssues identified since the FEI S was
approved. FHWA Techni cal Advisory T 6640.8A (AR 20011722).

A reevaluation is intended to provide a careful | ook at
proposed projects that have been inactive for a relatively |ong
time since the last major step in project devel opnent, to assess
any changes that have occurred and their effect on the validity
of the environnental docunent. 52 Fed. Reg. 32646, 32655-56. |If
the FHWA is uncertain whether new inpacts are significant, it my

require an EA to assess the inpacts of the changes, new
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information, or new circunstances. 23 CF.R 8 130(c).

FHWA chose to do its reevaluation in two parts, an inform
review of the issues with respect to Segnents GJ (AR 10010438-
41), and a nore detailed study prepared in an EA format for
Segnents A-F (the FREA). The reevaluation for Segnents G J was
docunented in an internal nmenorandum dated August 22, 2003, that
concl uded that a new or supplenental EI'S was not required at that
time for the CCCH because there were no new significant inpacts.
(AR 10010438-41.) The FREA al so concluded that the changes to
the project and the environnment that have occurred since the
publication of the 1986 FEIS did not result in any additional or
new si gnificant environnental inpacts. (AR )

The Court is unable to determine fromthe adm nistrative
record whet her FHWA took “a careful |ook” at Segnments G J,
because the draft and final evaluations of those segnents were
apparently not included in the record. Nevertheless, all the
regul ation requires is a witten evaluation. The Court therefore
does not find that FHWA violated its regul ati on on reeval uating
stal e projects.

2. Consi deration of Alternatives in the FREA

Nei t her the CEQ regul ations nor the FHWA regul ations require
an EA to determ ne whether an SEIS is necessary. FHW s
regul ation on reevaluation of stale projects, 23 CF.R 8§

771.129, requires a witten docunent, and specifies that FHWA may
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require an EA “to assess the inpacts of the changes, new
information, or new circunstances.” 1d. 8 771.130(c). In this
case, FHWA required that an EA be prepared “in accordance with 23
C.F.R § 771.130(c)"* for Segments A-F. (AR 10007949.)

According to the FHWA's commentary on its own regul ati ons
governing the preparation of environnental docunents, “[a]n EA
woul d be appropriate where a nunber of different environnental
effects need to be assessed and, in the [FHW]'s view, there is
uncertainty as to the significance of these effects.” 52 Fed.
Reg. at 32656. According to the Defendants, the purpose of the
EA was to exam ne several different environnmental effects. Defs.
Qop’'n at 14. In its July 2002 public Notice of Adoption, the
FHWA announced that its reevaluation would be prepared as an EA
in accordance with 23 C.F.R § 771.130(c), which sets forth
appropri ate approaches when FHWA is uncertain of the significance
of new inmpacts. 23 CF. R § 771.130(c).

The CEQ defines an EA as “a conci se public docunent

13 Section 771.130(c) provides:
Where the Administration is uncertain of the
significance of the new inpacts, the applicant
wi || devel op appropriate environnental studies or,
if the Adm nistration deens appropriate, an EA to
assess the inpacts of the changes, new
i nformation, or new circunstances. |f based upon
the studies, the Adm nistration determnes that a
suppl emental EIS is not necessary, the
Admi ni stration shall so indicate in the project
file.

28



that serves to . . . ‘[b]riefly provide sufficient evidence and
anal ysis for determ ning whether to prepare an environnental
i npact statenent or a finding of no significant inpact.” 40
CF.R § 1508.9(a)(1). It must include “brief discussions of the
need for the proposal, of alternatives as required by sec.
102(2)(E),** of the environnmental inpacts of the proposed action
and alternatives, and a listing of agencies and persons
consulted.” 1d. 8 1508.9(b).

Case law is consistent: NEPA requires federal agencies to
consider alternatives to a proposed action, even when a full-

scale EISis not prepared. See, e.q., Geater Yellowstone

Coalition v. Flowers 359 F.3d 1257, 1277 (10th G r. 2004);

H ghway J G tizens Goup v. Mneta, 349 F.3d 938, 960 (7th Gr.

2003); M. Lookout-M. Nebo Property Protection Ass'n v.

F.EER C, 143 F.3d 165, 172 (4th Cr. 1998); Sierra Cub v. Espy,

38 F.3d 792, 803 (5th GCr. 1994). The range of alternatives
consi dered, and the degree of analysis required, is |ess

extensive than for an EI'S, of course. See Airport |npact Relief,

Inc. v. Wkle, 192 F.3d 197, 209 (1st Cr. 1999) (federal agency

need not performdetailed environnental analysis of EIS before it

4 Sec. 102(2)(E) is codified at 42 U S.C. § 4332(2)(E),
and provides that federal agencies nust “study, devel op, and
descri be appropriate alternatives to reconmended courses of
action in any proposal which involves unresolved conflicts
concerning alternative uses of available resources.” 42
U S CA § 4332(2)(E).
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can determ ne that no EI S need be prepared); M. Lookout, 143

F.3d at 172 (citing cases); Friends of Onponpanocosuc v. F.E.R C

968 F.2d 1549, 1558 (2d Gr. 1992) (range of alternatives that
nmust be discussed is within agency’ s discretion).

The FREA included an “alternatives” section. (AR 30002665-
703.) In an introductory paragraph it nentioned the alternatives
presented in the 1986 FEI'S, and dism ssed the “No-Action,

Al ternative Transportati on Mbdes and Rebuil di ng Existing
Roadways” alternatives as not having nmet the project’s purpose
and need. (AR 30002665.) The renuai nder of the section described
and di scussed the changes in the selected alternative, the four-
lane limted access road. These included m nor changes in
alignnment and elimnation of interchanges. The purpose of this
section was clearly stated: “to identify the Segnents A-F

al i gnnment changes that have occurred since the 1986 CCCH FEI S,
and to evaluate the selected alternative's ability to continue to
nmeet the project’s purpose and need requirenents.” (AR )

The section |abeled “alternatives” thus was not a
consideration of alternatives, but an exam nation of the changes
to the selected alternative and a justification for constructing
t he next segnments. The FREA did not consider alternatives to the
proposed project. The Defendants deenmed it unnecessary: “the
pur pose of the reevaluation is to focus on changes to the

project, its surroundings and new i ssues identified since the
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EIS . . . Areevaluation is not required to reconsi der previous
or additional alternatives, but to determne if the project has
new or additional significant inpacts since the publication of
the FEIS.” (AR 30003984.)

At issue is whether, having determ ned that reeval uation of
the CCCH required an EA, and having inforned the public that it
woul d prepare an EA, the FHWA coul d redefine the constituent
el ements of an EA to avoid considering any reasonabl e
alternatives to the CCCH The Court concludes that deference to
an agency’s interpretation of its regulations does not extend to
approving an interpretation that contradi cts the unanbi guous
requi renents of NEPA and the CEQ regul ations that inplenment it.

NEPA requires that federal agencies consider alternatives to
recommended actions “in any proposal which involves unresolved
conflicts concerning alternative uses of available resources.”
42 U . S.C. A 8 4332(2)(E). *“The consideration of alternatives
requirenment . . . guarantee[s] that agency deci sionmakers ‘[ have]
before [then] and take [ ] into proper account all possible
approaches to a particular project (including total abandonnment
of the project) which would alter the environnental inpact and

the cost-benefit analysis.”” Bob Marshall Alliance v. Hodel, 852

F.2d 1223, 1228 (9th Cr. 1988) (quoting Calvert diffs

Coordi nating Committee, Inc. v. United States Atom c Enerqy

Commi n, 449 F.2d 1109, 1114 (D.C. Gr. 1971)). “NEPA s
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requi renent that alternatives be studi ed, devel oped, and
descri bed both gui des the substance of environnental
deci si onmaki ng and provi des evi dence that the mandated
deci si onmaki ng process has actually taken place.” 1d.

The consi deration of alternatives requirenent of §
4332(2) (E) is independent of the EIS requirenment (an EI S nust
contain a detailed statenent on alternatives to the proposed

action, see 42 U S.C A 8 4332(2)(C(iii)). See Cty of New York

v. United States Dept. of Transp., 715 F.2d 732, 742 n.10 (2d

Cir. 1983) (8 4332(2)(E) applies even when agency need not

prepare conplete EIS); accord Bob Marshall, 852 F.2d at 1228-29.

In a case such as this one, where consideration of alternatives
was | ast docunented ei ghteen years ago,*® where conflict over the
use of resources is unresolved and substantial, and where the
agency itself was unsure of the significance of new inpacts, NEPA
required that FHWA consider alternatives to its selected
alternative in the environnental docunent it prepared. NEPA' s
requi renent is underscored by the CEQ regul ation: an EA nust

include a brief discussion of alternatives. 40 CF. R §

1 Plaintiffs assert that there is new information on the
effectiveness of alternatives not considered in 1986, i ncluding
commuter rail service and roundabout intersections, which they
brought to Defendants’ attention during the comrent peri od.

Pls.” Brief at 35. See AR 30003880-83. The EPA, in urging FHWA
to issue a supplenental EI'S, noted that alternative nodes of
transportati on appear to be avail able now that were not as
feasible in 1986. (AR 1A001174.)
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1508. 9( b) .

FHWA vi ol at ed NEPA and CEQ regul ati ons by preparing an EA
that was intended to determ ne whether an SEI S was necessary
wi t hout undertaking a brief analysis of alternatives to the
proj ect.

3. Segnent ati on

FHWA regul ati ons, based on CEQ gui delines, set forth the
standard for segnentation: “[i]n order to ensure neani ngful
eval uation of alternatives and to avoid commtnents to
transportation i nprovenents before they are fully evaluated, the
action evaluated . . . shall (1) connect logical termni and be
of sufficient length to address environnmental matters on a broad
scope; (2) have independent utility or independent significance,
i.e., be usable and be a reasonabl e expenditure even if no
additional transportation inprovenents in the area are nade; and
(3) not restrict consideration of alternatives for other
reasonably foreseeable transportation inprovenents.” 23 CF.R 8§
771.111(f). A project has been inproperly segnmented “if the
segnent ed project has no i ndependent utility, no life of its own,

or is sinply illogical when viewed in isolation.” Stewart Park &

Reserve Coalition, Inc. (SPARC) v. Slater, 352 F.3d 545, 559 (2d

Cir. 2003) (citing Hudson River Sloop Clearwater, Inc. v. Dept.

of Navy, 836 F.2d 760, 763-64 (2d Cr. 1988)). Plaintiffs argue

t hat Segnents A-B cannot neet the FHWA regul atory criteria,
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specifically that they have no i ndependent utility, and that

construction will restrict consideration of future alternatives.

a. | ndependent utility.
“The proper question is whether one project will serve a
significant purpose even if a second related project is not

built.” Coalition on Sensible Transp., Inc. (COST), v. Dole, 826

F.2d 60, 69 (D.C. Gr. 1987). Segnents A-B are undi sputedly an
interrel ated piece of a larger project. The issue is thus
whet her construction of Segments A-B will serve a significant
pur pose even if Segnments GJ are not built.?®

The Defendants argue that the construction of Segnments A-B
w Il reduce existing congestion on |ocal roadways and better
accomodat e through traffic. They cite the 2002 Traffic Report,
whi ch summari zed a key finding of a 2000 traffic study of traffic
conditions with and wi thout Segnments A-B of the CCCH

[i]t is anticipated that the proposed CCCH Segnents
A and B will further reduce traffic through Essex

' The Plaintiffs nount a strenuous attack on Defendants’
use of the CCWMPO Integrated Transportation and Land Use nodel,
whi ch they contend inflated the traffic |evels under the no-
build scenario, and failed to consider the inpact of induced
travel (increased road capacity that encourages additi onal
travel ) or peak-hour shifting (off-peak trips that shift into
peak- hour due to perceived decreases in congestion). Courts
accord deference to agencies’ choice of nethodology. See Md
States Coalition for Progress v. Surface Transportation Bd., 345
F.3d 520, 535-36 (8th Cir. 2003).
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Junction and inprove intersection performance at
the South Street/River Street intersection and at
Five Corners. Wthout Segnents A and B these

| ocations will likely experience substandard |evels
of service (LOS F) by the year 2008. Wth
construction of Segnments A and B, traffic is
projected to decrease on Route 15 between Five
Corners and Allen Martin Drive, on Route 117

bet ween Five Corners and the CCCH i nterchange and
on Route 2A between 1-89 and Five Corners.

| mproved traffic operations will be realized at
many i ntersections along these corridors.

(AR 30004175.)

The 2002 Traffic Report concurred: “Route 2Ais the only
maj or north/south highway facility in Wlliston. Partial
construction of Segnments A and B of the CCCH will supplenment and
reduce congestion along this arterial, which has the added
benefit of reducing north/south volunes through the Five Corners

intersection in Essex Junction.” (AR 30004254.)%

17
Addi tional key findings:

. The greatest percent reductions in traffic will occur
wi thin the Essex Junction area of the Five Corners
intersection along Main Street/Route 15 (13% reduction in
both the AM and PM peak hour), Maple Street/Route 177 (17%
reduction in the AM Peak hour and 20% reduction in both the
AM and PM peak hour). Wthout Segnents A and B, the Five
Corners intersection would experience deficient |evels of
service (LOS F) by the year 2018.

. Route 2A will benefit greatly in ternms of traffic
reductions with vol unes reduced south of Five Corners by 4
to 15% .

. Traffic volunme decreases ranging from2 to 9% w | be
realized along the heavily travel ed Susie WIson Road
corridor.

. Traffic volunes are forecast to increase al ong Muntain

Vi ew Road from Route 2A to Rednond Road and Rednond Road to
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The Def endants acknow edge that the quantitative inprovenent

t he proposed Rednond Road Connector. The traffic vol une

i ncreases range from 17% during the AM peak hour to 20%
during the PM peak hour; however, traffic volunme decreases
ranging fromb5 to 13%for the AM and PM peak hour
respectively are forecast for Muntain View Road east of
Rednond Road. The decreases are attributed to traffic
utilizing the Rednond Road interchange via the CCCH to
reach Route 2A instead of the by-pass route of Muntain
View Road via Od Stage Road and North WIIliston Road.

. The hi ghest percent traffic volune increases are expected
al ong Route 117 fromthe Route 289 ranps to Sand Hi ||l Road
and along Sand Hill Road from Route 117 to Route 15 where
vol umes are forecast to increases [sic] from1l6 to 26% and
8 to 12% respectively. These traffic volune increases are
attributed to better access to Essex fromWIIliston and |-
89 via Segnents A and B than utilization of the Route 15
corridor. The associated traffic volunme decreases al ong
Route 15 from Route 289 to Allen Martin Drive range from1
to 6% depending on the location along the arterial and the
ti me-of - day.

* * *

. Two of four area intersections, that operate at LOS E
during one or both of the 2003 No-Build peak hour
conditions, would inprove to LOS D or better with partia
construction of Segnments A and B. The two remaining
intersections are presently unsignalized and woul d conti nue
to operate at LCS E

. Twenty (20) of the 39 study area intersections wll
deteriorate to substandard |levels of service (LOS E OR F)
in either the AM and PM peak hours by the year 2023. Poor
traffic operations and a high volune-to-capacity ratio is
expected at the Five Corners intersection in Essex
Juncti on.

. The 2023 “A/B build” in conparison to the “No-Build”
results in neasurable LOS i nprovenents at 12 of the 39
study area intersections, and a reduction in total nunber
of intersections operating at substandard LOS during either
the AM and PM peak hour from 20 to 12.

(AR 30004255-58.)
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for the individual driver fromthe construction of Segnents A-B
is a slimseven seconds of tine saved per vehicle during the
eveni ng rush hour. (AR 30004252.) And congested VMI (vehicle
mles traveled) is projected to decrease by a nodest 2% nostly
on |ocal streets and arterials. (AR 30004258.) The Defendants
are quick to point out, however, that those seven seconds

mul tiplied by the estimated nunber of vehicles results in savings
of approximately 467,700 seconds. (AR 30004252.)

Whet her achi eving a savings of seven seconds in conmuter
time is a wise expenditure of resources is not a judgnment that
this Court is permtted to make. The record indicates that
Segnents A-B show i ndependent utility; they are expected to
result in reduced traffic volunme on | ocal roadways and i nprove
traffic flow at intersections.

b. Restricted consideration of alternatives.

Plaintiffs contend that building Segments GJ is a foregone
concl usi on once Segnents A-B are built. Wen a “project
effectively conmits decisionmkers to a future course of action”
the linked projects should be jointly evaluated. COST, 826 F.2d
at 69. Plaintiffs point out that several of the traffic problens
that construction of Segnments A-B is supposed to alleviate were
caused by construction of Segnment C-F. They infer that traffic
probl ens caused by the conpletion of Segnents A-F will soon be

used to justify construction of Segnments G J.

37



Thi s specul ation nay prove accurate, but there is no
evi dence that conpletion of Segnments A-B will conpel the
conpletion of Segnents G J. The record indicates that Defendants
have nade a cl ear separation between the two projects, in that
further environnental evaluation will be required before FHM
wi |l approve further funding for segnents G J.

G ven the deferential standard of review the Court finds
that the decision to evaluate separately Segnments A-B was not
I nproper segnentation.

4. New Environnmental G rcunstances and | nformation

An agency’s duty to take a “hard | ook” at the environnental
consequences of its proposed action does not end with publication
of an EI'S. NEPA inposes an ongoing obligation to suppl enment ElSs
if “[t]here are significant new circunstances or information
relevant to environnental concerns and bearing on the proposed
action or its inpacts.” 40 CF.R 8 1502.9(c). The decision
whet her to prepare an SEISis simlar to the decision whether to
prepare an EIS in the first place: nmjor federal action, plus
new i nformati on that shows “that the remaining action will affect
the quality of the human environnent in a significant manner or
to a significant extent not already considered,” dictates the

preparation of an SEIS. Mrsh v. Oregon NRC, 490 U.S. at 392-93.

The parties do not dispute that the proposed action is

maj or, nor that there is new information. At issue is whether
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the new information results in inpacts that are significantly
different in degree or in kind fromthe inpacts previously
considered. Significance is evaluated in context and for
intensity, i.e., the severity of inpact. 40 C.F.R § 1508. 27.
Plaintiffs focus on five factors identified in the CEQ regul ati on
as contributing to severity of inpact: the degree to which the
effects are likely to be highly controversial; the degree to

whi ch the possible effects are highly uncertain, or involve

uni que or unknown risks; whether the action in conbination with
ot her actions produces cunul atively significant inpacts; the
degree to which an endangered or threatened species or habitat
may be affected; and whether the action threatens a violation of
federal, state or local law. |d. 88 1508.27(b)(4), (5), (7),
(9), (10). dose calls should be resolved in favor of preparing

an SEI'S. See Nat’'l Audubon Soc. v. Hoffman, 132 F.3d 7, 13 (2d

Cr. 1997) (discussing determ nation of significance in deciding
whet her to prepare EIS).

The Court nust therefore consider “whether the agency took a
‘“hard | ook’ at the possible effects of the proposed action.” |1d.
at 14. A party challenging the agency’s decision not to prepare
a supplenental EI'S nust show only that there is a substantia
possibility that the action may have significant new i npacts, not
that it clearly wll have such inpacts. See id. at 18.

Plaintiffs argue that Defendants failed to consider, or
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i nadequately considered: 1) significant new environnental
i npacts associated with a fundanental change in the project; 2)
significant new air quality inpacts; 3) significant new water
qual ity inmpacts; 4) significant new inpacts to rare, threatened,
and endangered species; 5) significant new environnmental justice
i npacts; 6) significant new noise inpacts; 7) significant new
i nduced growt h inpacts.

a. Fundanment al change in the project.
Plaintiffs contend that the fact that the CCCH is being
constructed in phases constitutes a fundanental change to the
project that would result in significant environnmental inpacts
not evaluated in the EIS. The 1986 FEIS did not eval uate any
inpacts froma partial build CCCH. The change froma four-I|ane
hi ghway to a two-1ane highway with an unknown conpl etion date is
substantial. The question, however, is whether the phased
construction has or will result in significant inpacts that have
not been studied. Plaintiffs suggest that there are air
pol lution and environnmental justice issues, which are discussed
bel ow. But the purpose of the FREA was to answer the precise
guestion of the environnental inpacts of the conpleted
construction of Segnents A-F, and to the extent that Plaintiffs
nmerely disagree with these answers, the Court mnust defer to the
informed discretion of FHWA, as long as it is satisfied that FHWA

has taken the requisite hard | ook and has not acted arbitrarily
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or capriciously.
b. Air quality.

Pursuant to the Clean Air Act, EPA has identified air
pol lutants that endanger public health and wel fare, and
promul gated National Anbient Air Quality Standards (“NAAQS’) that
set forth maxi mum al | owabl e concentrations in anbient air for six
air pollutants: carbon nonoxide (CO, nitrogen dioxide (NO),
ozone (@3), particulates of ten mcroneters and snmaller in
di aneter (PMLO), sulfur dioxide (SO2), and lead (Pb). 42
U S CA 88 7408-09; 40 CF.R pt. 50. EPA has not established
NAAQS for nobile source air toxics (“MSATs”) or hazardous air
pollutants (“HAPs”), but relies on rules regulating vehicle
em ssions and fuel fornulations to reduce and regul ate these
materi al s.

State inplenentation plans (“SIPs”) are the primary neans of
attaining or maintaining NAAQS. SIPs nust establish “schedul es
and tinetables for conpliance with the NAAQs. 42 U S.C A 8§
7410(a)(2). Vernont has an EPA-approved SIP. (AR 10008396.) |If
Ver mont achi eves the NAAQS for a particular pollutant, it is
considered to be “in attainnent.” 42 U S.C A 8§ 7407(d).

Vernmont was in 1986 and is currently in attainnment. (AR
1A001176.)

The Federal -Aid H ghway Act, 23 U S.C A 88 109-189 (West

2002 & Supp. 2003), establishes the Federal A d H ghway Program
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(“FAHP"), which provides funding for various highway projects.
23 U S.C. A 88 103, 120, 144(g). FHWA adm nisters the FAHP. The
FAHP requires that urban areas with popul ations greater than
50, 000 have a netropolitan planning organization (“MPO) that is
responsi bl e for conprehensive transportation planning. 23
US CA 8§ 134(a)-(b). An MPO nust have | ong-range
transportation plans (“LRTPs”) and transportation inprovenent
progranms (“TIPs”). TIPs nust conformto state air quality
standards, and no transportation project may be funded by FHWA
unless it is included in the TIP. The CCCH is in the Chittenden
County MPO s current TIP. (AR 20019381-9476.) It therefore
conforms to applicable federal and state air quality standards.
The 1986 FEI S anal yzed air quality inpacts of the CCCH, and
concl uded that there would be no significant air quality inpacts.
The concl usi on was based on a 1985 Air Quality Technical Report
(“Techni cal Report”) (AR 20004308-4830), and updates to the
Techni cal Report set forth in a July 1986 Application For An Air
Pollution Permit (“Air Permt Application”) (AR 20003760-4307.)
Bot h a nesoscal e anal ysis, which studies regional air quality,
and a mcroscal e analysis, which studies air quality at specific
poi nts such as intersections were conducted. (AR 20004981,
4983.) The FEI S contains summaries of these analyses. (AR
20004979-4984.)

The FEI'S nesoscal e analysis studied air quality in the

42



Burlington netropolitan area, including Colchester, Essex, Essex
Junction, Wnooski, WIIliston, South Burlington and Burli ngton.
(AR 20004982.) The anal ysis | ooked at autonotive generated
pol l utans: nonnet hane hydrocarbons (HC), carbon nonoxi de (CO,
and nitrogen oxides (NOx). (AR 20004981.) Traffic-generated

em ssions of these pollutants is a function of two conmponents:
(average vehicle em ssions per mle and (2) the total vehicle
mles traveled per day (“VMI”). 1d. The nesoscal e analysis
conpared VMI for existing conditions in 1984 with the No-Build
alternative, the Two-Lane Build alternative and several Four-Lane
Build alternatives for projected 1997 conditions. (AR 20004312-
4317.) Emi ssions were cal cul ated using the EPA MBI LE-3

em ssions nodel. (AR 20004316, AR 20003773.)

According to this analysis, construction of any of the build
al ternatives woul d decrease VMI on existing roads, but increase
overal | VMI because the traffic diverted fromlocal roads to the
interstate and the CCCH woul d travel greater distances. (AR
20004312.) The study concluded that HC and CO em ssions woul d
decrease as a result of any of the build alternatives, because
vehicles traveling on the CCCH and the interstate would travel at
hi gher and nore efficient speeds. (AR 20004981.) NOx em ssions,
whi ch increase at higher speeds, were calculated to increase by
2% (60kg/ day) for the build alternatives.

The m croscal e anal ysis studi ed seventeen intersections for
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CO |l evel s. (AR 20003764, 20003770-3771.) The CCCH build
alternatives were predicted to reduce CO levels at the two
intersections with the highest CO | evels under the existing 1984
conditions and the projected 1997 conditions for the CCCH No-
Build alternative. (AR 20003765, 20004984.) All other
intersections were predicted to have either small increases or
decreases between the 1997 No-Build alternative and the build
alternatives. 1d. None of the alternatives were predicted to
cause levels to exceed the NAAQS for CO (AR 20003778.) In
1986, the Vernont Agency of Environnental Conservation concl uded
that the CCCH project was consistent wwth the Vernont SIP. (AR
-)

At the tinme of preparation of the FREA, there were new
ci rcunst ances and new i nformati on concerning air quality issues,
including the deterioration of anbient air quality in Chittenden
County, and an increase in many of the air pollutants associ ated
with vehicle travel. To determ ne whether this would result in
new significant air quality inpacts, Defendants updated their
traffic analysis in 2002, and conducted further analysis in 2003.
(AR 30004261-4332.) This analysis used the CCMPO nodel to
project 2023 traffic volunes in Chittenden County for the No-
Build Alternative (including the existing portion of the CCCH
Segnents C-F), the Segnent A-B Build Alternative (Segnents A-F),

and the Full-Build Alternative (Segnents A-J).
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The results of the traffic studies showed that construction
of Segments A-B in conjunction with the already built Segnments C
F would result in an increase in overall congested VMI of 2.3% by
2023. The A-B Build would rel ocate existing VMI and congest ed
VMI from |l ocal roadways to the CCCH and interstate, but to a
| esser extent than the Full-Build alternative. The Defendants
concluded that the traffic predictions were consistent with the
1986 traffic predictions, that therefore their 1986 nesoscale air
quality projections based on those traffic volunes were
reasonably accurate, and that a new nesoscal e anal ysis was
unnecessary.

Plaintiffs argue that the 2002 traffic analysis fails to
account for: (1) changes in vehicle em ssions, em ssions
standards and fuel efficiency; (2) increased highway speed
resulting fromthe repeal of the federal speed limt, Pub. L
104-59, 109 Stat 588, 8§ 205(d); (3) upward adjustnents in base
em ssions rates; and (4) decrease in regional air quality. They
enphasi ze that since 1986 the travel demand nodel and the
nmesoscal e nodel have undergone several upgrades (EPA s current
vehicle em ssion nodel is MOBILE 6). The Plaintiffs’ air quality
expert maintains that travel demand or air quality nodeling from
1986 (using MOBILE 3) is conpletely outdated and shoul d not be
relied upon for any current planning purpose. The Plaintiffs

contend that the air analysis is so inadequate that it prevented
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t he Defendants from naki ng a reasoned deci si on.

Al t hough the Court is unable to fathom why FHWA woul d
undertake a partial, rather than a conplete update of its air
quality nodeling, the Court’s task here is not to dictate the
sort of hard | ook the agency nust take, but to determ ne whether
it was hard enough. G ven the mnor change in VMI estinmates from
the 1986 estimates, FHWA' s decision to | ook no farther than the
traffic anal ysis was based upon reason.

Plaintiffs also assert that Defendants’ air quality analysis
fails to consider the foll ow ng new circunstances or information:
(1) recent NAAQS violations for ozone in the area; (2) adoptions
of NAAQS standards for particulate matter (PM; (3) new
information on the relationship between CO2 em ssions and gl obal
warm ng; and (4) Vernont’s adoption of public health-based
Hazar dous Anbient Air Standards (HAAS) for Hazardous Air
Pol lutants (HAPs), violations of these standards in the project
area and new i nformati on on the health inpacts of HAPs.

HAPs, ozone, and CO2 are all caused by congested VMI. The
1986 FEI'S and the 2002 traffic anal ysis concluded that the CCCH
will not alter overall congested VMI by a significant amount over
the next twenty years. Thus, specific studies on these
em ssions, however desirable, were not required. Simlarly,

Def endants state that PMem ssions are the result of increased

VMI, which both the FEI'S and 2002 traffic analysis indicated wll
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increase slightly. Plaintiffs have not established a substanti al
i kelihood that there will be significant new air quality
i npacts.

C. Water Quality.

The FEI'S concl uded that there were significant water quality
i npacts at | ocations where the CCCH crossed the Wnooski River
and four streans (Al der Brook, Indian Brook, Sunderland Brook and
Al en Brook). It concluded that conpliance with state erosion
control standards would effectively mtigate those inpacts. The
FEI'S al so identified increased | evels of pollutants from
construction and highway run-off as probabl e adverse inpacts for
which conmitnments to mtigate were outlined.

The FREA concl uded that although there were new information
and circunstances, they did not result in significant inpacts
that were not disclosed in the 1986 FEIS. Plaintiffs claimthat
the FREA is deficient in its discussion of the follow ng: (1)
inplications of the fact that Allen Brook has been identified as
impaired for sedinment, and portions of Lake Chanpl ain have been
identified as inpaired for phosphorus; (2) analysis of
construction inpacts; and (3) new information about the
envi ronnent al consequences of road salt.

Pursuant to section 303(d) of the Clean Water Act, 33
US CA § 1313(d) (West 2001), the Vernont Agency of Natural

Resources (“VANR’') has identified Allen Brook as failing to
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conply with Vernont Water Quality Standards for sedinent. FREA
Vol. E at V-25 to V-26. (AR .)  VANR has al so placed certain
segnents of Lake Chanplain on Vernont’s section 303(d) list for
phosphorous. FREA Vol. E at V-27. VANR nmade these designations
after Defendants filed the FEIS.

Wth respect to Allen Brook, Defendants acknow edge t hat
because there is no applicable Total Maxinum Daily Load (TMDL)
requi renent, Vernont |aw prohibits a net increase of sedi nent
into the brook. Defendants al so acknow edge that, because the
W nooski River discharges into Lake Chanpl ain, discharges from
the CCCH to the Wnooski, whether direct or indirect, nmust conply
with the Lake Chanplain TMDL requirenent.

The FEI'S included analysis of water quality inpacts in the
CCCH corridor. (AR 20003463-3513.) The FREA reeval uated the
issue in light of Allen Brook’s section 303(d) designation. In
particul ar, the FREA included a | oading analysis that estimted
t he amount of sedi ment di scharge caused by the highway. FREA
Vol. E at V-19 to V-28. According to this study, the CCCH would
add 8.34 to 9.08 tons of Total Suspended Solids (TSS) to Allen
Brook per year. 1d. at V-20. To mtigate this effect, the FREA
docunented VTrans' intent to inplenent various treatnent
nmeasures, as required by the 2002 Vernont Stormwvater Managenent
Manual (“VSMM'). These neasures include constructing vegetated

bunper strips, dry grass |line swales, catch basins with sunps and
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extended dry detention basins. |d. at V-20 to V-21. The FREA
projected that these neasures would reduce the TSS | oading into
Allen Brook to .06 to 1.14 cubic yards per year. 1d. To offset
the remai ning TSS | oadi ng, VTrans would designate a 1.2 mle
segnent of U S. Route 2, also located within the Allen Brook
wat ershed, as a | ow sand segnent. According to the FREA, this
offset will reduce the TSS loading into Allen Brook by 2.28 cubic
yards per year, thus ensuring that there will be no net increase
in sediment added to Allen Brook. |1d.

In 2002, VANR issued Discharge Permt 1-1557 for the Alen
Brook watershed. FREA Vol. F at E-1. VANR concluded that “the
i npl enentation of the offset plan in conjunction with conpliance
with the [VSMM w Il ensure that the permtted di scharge does not
cause or contribute to a violation of the Vernont Water Quality

Standards in [Allen Brook].” (AR 20009306.) See generally Wt.

Stat. Ann. tit. 10, § 1264(e)-(g).*®

The FREA al so eval uated the potential inpacts from
phosphorous | oading into Lake Chanplain, and stated that the
project conplies with the applicable requirenments. FREA Vol. E
at V-27 to V-28. VANR issued Discharge Permt 1-1556 for the

Rednond Creek and W nooski wat ersheds. FREA Vol. F at E-1. VANR

8 VANR s issuance of Discharge Permts 1-1556 and 1-1557
have been appealed to the Vernont WAater Resources Board. Defs.’
Reply at 32 (Doc. 59).
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concl uded that “the managenent of stormwmater in this permt is
consi stent with Lake Chanpl ain phosphorous TMDL.” (AR
20009309) . *°

In sum although the water quality standards for Allen Brook
and Lake Chanpl ai n have undoubt edly changed since the FEI S was
filed in 1986, the FREA concluded, and VANR concurred, that
construction of Segnents A-B will not violate those new
standards. Plaintiffs have not shown that Defendants failed to
take a hard |l ook at the new |l egal status of Allen Brook and Lake
Chanpl ai n.

The 1986 FEI S di scussed the potential for increased sedi nent
and ot her pollutant discharges during construction of the
hi ghway. (AR 20003134.) It concluded that the inpacts could be
sufficiently mtigated by conpliance with VIrans's Standard
Specifications for H ghway and Bridge Construction. (AR
20004999.)

The FREA al so addressed the issues of construction and water
quality. It noted the project’s conpliance with the Nati onal
Pol lution Di scharge Elimnation System (NPDES) program FREA

Vol. E at V-27. See generally 33 U.S.C A § 1342. The FREA

¥ VANR filed its Response Summary for the Draft Di scharge
Pernt on Cctober 8, 2002. (AR 20009303.) At that tine, the
Lake Chanpl ai n Phosphorous TMDL had yet to be approved.
(20009306.) The Lake Chanpl ain Phosphorous TMDL was approved on
Novenber 4, 2002. (AR 20015088.)
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stated that “[u] nder the NPDES program detailed erosion contro
measures and construction procedures have been devel oped to
mnimze the potential for sedinent transport during
construction.” 1d. In Vernont, the NPDES programis
adm ni stered by VANR VANR has issued the requisite NPDES
permts for the construction of the CCCH FREA Vol. F at E-2.

By ensuring that the project conplies with the NPDES program the
Def endants took a sufficiently hard | ook at the inpact of
construction on water quality.

Finally, Plaintiffs argue that the FREA failed to take a
hard | ook at new informati on about the inpact of road salt on
water quality. The Water Quality Technical Report for the 1986
FEI S i ncl uded a di scussion about the inpact of road salt on water
quality in the CCCH corridor. (AR 20003511-3512.) The Report
concl uded that although stormmvater runoff fromthe CCCH “has the
potential” to harmwater quality “it is not likely to constitute
a probl ent because potential inpacts “can be mtigated through
t he use of existing Vernont regul ations and through the
appropriate design neasures for managing stormmater . . . : flush
shoul der design, overland flow via grass swal es and control | ed
use of deicing salts.” 1d. The FEIS listed “[i]ncreased |evels
of sone pollutants fromconstructi on and roadway runoff,
including road salt and turbidity” as a probabl e adverse i npact

that could not be avoided. 1986 FEIS at 202. (AR .)
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As FHWA acknowl edged in correspondence with EPA, “there has
been extensive additional research since [1986] (including our
own) studying the effects of road salt on the environnent.” (AR
3002354.) It is now well-established, for exanple, that grass
swal es are not effective for controlling the pollutants found in
dei cing chemcals. (AR 1A002286, 30002942.) The FREA did not
appear to address the new infornmation about road salt
specifically. Instead, it stated that due to “regul atory, design
and technol ogi cal i nprovenents, and additional treatnent/control
of stormnvater both during and foll ow ng construction, CCCH
inpacts to water quality are anticipated to be |ess than original
[sic] identified in the 1986 FEIS.” FREA Vol. E at V-28.

I n support of this conclusion, Defendants point to an
initial field study by VANR which reveals that chloride
concentration |evels are approximately 40 ng/l, well bel ow EPA' s
t hreshol d concentrations of 250 ng/l for drinking water and 230
nmg/|l for aquatic habitat and fauna. Def.’s Opp. at 91l.

Def endants also cite a draft EIS, prepared by FHWA, for a
proposed expansion of Interstate 93 in New Hanpshire. [d. at 92.
According to the New Hanpshire study, a four-Ilane highway woul d
not produce chloride concentrations in excess of the EPA s
threshold | evels in any of the inpacted bodies of water. (AR
30002942.) Defendants point out that none of the receiving

waters for the project have been determned to be inpaired for
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salt. They further add that VIrans has recently inplenented a
nunber of measures to reduce the effects of road salt, including
reduci ng application levels, calibrating spreadi ng equi pnent and
using anti-icing procedures.

This informati on was sufficient for Defendants to concl ude
that road salt would not result in any significant new i npacts to
water quality that were not evaluated in the EIS.

Def endants took a sufficiently hard | ook at the new
i nformati on and changed circunstances relative to water quality,
and the determ nation that inpacts to water quality are expected
to be less than anticipated in 1986 (and therefore not neeting
the significance test for supplenenting the EIS) was not
arbitrary and capri ci ous.

d. Rare, Threatened and Endangered Speci es.

The 1986 FEI S concluded that there were no threatened and
endangered species within the areas affected by the CCCH (AR
20004969.) Relying on the FEI'S, the FREA al so concl uded t hat
there are no threatened or endangered species |located within the
area inpacted by segnents A-F of the CCCH (AR 30002726.)

Plaintiffs allege, however, that since 1986 Vernont has
listed a nunber of species that live in the Lower Wnooski as
t hr eat ened or endangered. ?° Plaintiffs have objected that

Def endants failed to evaluate the potential inpact of the CCCH on

20 |'ist of species
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t hese protected species, in particular the potential inpact of
inmpaired water quality in the Wnooski. VANR has inforned FHWA
and VTrans that the species were already known to exist in the
Lower W nooski River near Lake Chanplain. (AR 20015638.) The
VANR official also noted there is a dam between that area and the
project, and opined that the CCCH project “will result in better
water quality” and therefore “his staff will not be very
concerned by the information in the CLF/FOE letter.” I1d.

As di scussed above, Defendants have denonstrated that the
project conplies with applicable water quality regulations. This
fact, together with VANR s assessnent, provided a reasoned basis
for the conclusion that the species in question would not suffer
a significant inpact.

e. Envi ronnental Justi ce.

Executive Oder (“E.QO ") 12,898 requires that federal agencies
“identif[y] and address[], as appropriate, disproportionately
hi gh and adverse human health or environnental effects . . . on
m nority popul ations and | owi ncone popul ations in the United
States.” Exec. Order No. 12,898, 59 Fed. Reg. 7,629-33 (Feb. 11
1994) (AR20016095-6098). FHWA has issued an order establishing
policies and procedures to use in conpliance with E. O 12, 898.
Dec. 2, 1998 FHWA Order at 1 (AR 20016099). In part, the FHWA
order defines “adverse effects” as “the totality of significant

i ndi vidual or cumul ati ve human health or environnental effects,
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including interrel ated social and econom c effects which may
i nclude, but are not limted to: . . . destruction or disruption
of community cohesion or a comunity’s economc vitality;
[or] the availability of public and private facilities and
services.” [|d. at 2 (AR 20016100).

Plaintiffs claimthat FHWA failed to consi der adequately the
i npact of the CCCH on mnority and | ow i ncone nei ghbor hoods,
Burlington’s A d North End nei ghborhood in particul ar.
Def endants respond first that the Court has no jurisdiction to
review this claimbecause E.O 12,898 expressly states that it
does not create a private right to judicial review. (AR
20016098).%* The FREA contains a section entitled “Environnenta
Justice,” which evaluates the project’s conpliance with E. O
12,898. (AR3002717-2720). The Court has jurisdiction over
Plaintiffs’ claimpursuant to its ability under the APA to review
envi ronnment al docunments for conpliance with NEPA, not pursuant to
t he above-cited orders. Defendants chose to include an

environnmental justice analysis in their eval uation of

whet her an SEI'S was required. That analysis is therefore subject
to review under the arbitrary and capricious standard of the APA

See Comtys. Against Runway Expansion, Inc. v. Fed. Aviation

21 The FHWA order contains substantially simlar |anguage.
(AR 20016099.)
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Adm n., 355 F.3d 678 (D.C. Cir. 2004) (because FAA incl uded
environnmental justice in its NEPA violation, analysis is subject
to review under APA)
Plaintiffs point out that according to the FREA, the CCCH

Will result in the creation of fewer new jobs in urban areas |ike
Burlington and South Burlington, which are accessible via public
bus. (AR 30002627.) 1In contrast, job growh will increase in
outlying areas inaccessible by public bus. 1d. Thus, Plaintiffs
contend that the CCCH wi Il have adverse enpl oynent effects on
poor and mnority conmunities that rely on public transportation.

Thi s argunent is unconvincing. The FREA projects that under
the No-Build Alternative, Burlington’s nunber of enployees wll
increase from39,179 in 1998 to 49,465 in 2023, whereas under the
Build Alternative the nunber of enployees will increase to 49, 254
in 2023. (AR 30003719.) 1In other words, Burlington is projected
to experience a nmere 0.63%reduction in future job growh. The
change in projected job gromh in the towns expected to benefit
fromthe CCCH is simlarly small. Colchester, for exanple, is
projected to experience only a 0.08%increase in future job
growh in 2023 under the Build Alternative. It was not
unr easonabl e for Defendants to conclude that such a small shift
did not represent a significant adverse enploynent effect on poor
and mnority nei ghborhoods. Their conclusion that the project

conplies with E.O 12,898 was not arbitrary or capricious.
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f. Noi se.

FHWA regul ations set forth the requirenents for noise
anal ysis and abatenent. The agency nust first determ ne whether
there are “traffic noise inpacts.” 23 CF.R 8 772.5(Q).
According to section 772.5(g), “traffic noise inpacts” occur
“when the predicted traffic noise | evel s approach or exceed the
noi se abatenent criteria, or when the predicted traffic noise
| evel s substantially exceed the existing noise |evels.”? Noise
Abatenment Criteria (“NAC') establish threshold sound | evels for
different activities and places. For schools and residents the
NAC for exterior areas is 67 dBA at Leq(h).*® 23 CF.R §
772.11(a).

For the 1986 FEI'S, to determ ne whether the CCCH woul d cause
traffic noise inpacts, data was collected fromnonitoring sites
and sensitive receptor areas. Using a conputer nodel, noise
| evel s and predicted noise |evels were calculated for the year
2007 under the No-Action alternative and the two and four |ane

alternatives. (AR 20004985-4987.) Noise was predicted to

22 “Exi sting noise levels” result from*“natural and
mechani cal sources and human activity, considered to be usually
present in a particular area.” 23 CF.R § 772.5(b).

28 Leq represents “the equival ent steady-state sound | eve
which in a stated period of tinme contains the same acoustic
energy as the tine-varying sound | evel during the sanme tine
period.” 23 CF.R 8 772.5(e). Leq(h) is the hourly val ue of
Leq. 1d. § 772.5(f).
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i ncrease over tinme, even for the No-Action alternative. For sone
areas, noise levels were predicted to increase if the highway
were built, while in other areas noise |levels were predicted to
decrease, and in still others, the highway was predicted to cause
no change in noise levels. For the areas that net or exceeded
t he NAC, abatenent neasures were considered. (AR 20004990). The
roadway was anticipated to have ROVNnoise levels up to 65 dBA for
t he year 2007

Plaintiffs claimthat Defendants failed to consider
adequately the noise inpacts of the CCCH, in particular the
ef fect of highway noise on Allen Brook El enmentary School, which
did not exist at the tine of the 1986 FEIS. The FEI'S nonitoring
sites closest to the school’s present |ocation are a conmerci al
area on Route 2A (Site #1) and a residential area adjacent to
Rednond Road (Site #2). (AR 20004986.) In 1986, noise |levels at
Sites #1 and #2 were 68 dBA Leq(h) and 50 dBA Leq(h)
respectively. Under the no-build alternative, noise |evels at
Site #1 were predicted to rise to 70 dBA Leq(h) by 2007, whereas
at Site #2 noise levels were predicted to remai n unchanged at 50
dBA Leq(h). Under the two build alternatives, 2007 noi se |evels
at Site #1 were predicted to decrease to either 59 dBA Leq(h)
(four-lane alternative) or 58 dBA Leq(h) (two-lane alternative).
In contrast, 2007 noise levels at site #2 were predicted to rise

to either 52 dBA Leq(h) (four-lane alternative) or 51 dBA Leq(h)
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(two-lane alternative). I|d. The FEI'S al so predicted that the
hi ghway woul d cause noise levels up to 65 dBA Leg(h) in Segnment
A-B north of Route 2 and up to 70 dBA Leq(h) in Segnent A-B south
of Route 2. (AR 20004989).

In their reevaluation of the noise inpacts fromtraffic on
Segnents A-B, Defendants used nore recent traffic data to
estimate traffic flow for the years 2003 and 2023. (AR
30004207.) Based on this information, Defendants used an
algorithmto cal cul ate noise inpacts fromthe highway. They
concl uded that in 2003, during the PM peak hour, the CCCH would
create a noise |level of 68 dBA Leq(h) at a distance of
approximately 245 fromthe highway. |In 2023, the figure was
predicted to rise to 70 dBA Leq(h). Defendants al so used a
second net hod, known as the Transportation Noi se Mdel, to
predict traffic noise fromthe highway. This cal culation
produced a | esser estimate for 2023: 68 dBA Leq(h) during the PM
peak hour at a distance of approxinmately 245 feet fromthe
hi ghway. (AR 1B000151.)

Usi ng aerial photographs, Defendants identified noise
receptors built after 1986. E.qg., AR 30002673. The Allen Brook
School was identified as a post-1986 noi se receptor. (AR
30002744.) The FREA concl udes that al ong Segnent A-B, no pre-
1986 noi se receptors or post-1986 noi se receptors, including the

Al l en Brook School, are |located closer than 250 feet to the
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hi ghway, thus indicating that no receptor woul d experience noise
| evel s greater than 68 dBA Leq(h) in 2003 or 70 dBA Leq(h) in
2003. |1d. The FREA does not conclude that the Al en Brook
School will not experience a “traffic noise inpact” under 23
CFR 8 772.5(g). |In fact, the FREA states that “receptor noise
| evel s constitute inpacts for the receptors closest to the CCCH.”
(AR .) at V-34. Nevertheless, the FREA asserts that “[n]oise
receptors located after the 1986 Rul e of Decision do not require
mtigation for noise inpacts.” I1d.

In their pleadings, however, Defendants argue that the Allen
Brook School will not experience a traffic noise inpact.
Def endants assert that the exterior of the school is actually
approxi mately 350 feet fromthe highway. Defs.” Qop at 99. As a
result of this additional distance, Defendants claimthat the
Al'l en Brook School will experience | ess noise than the |evels
predi cted for the 245 distance. 1d. |In addition, Defendants
poi nt out that the 2003 and 2023 estinmates were predi cated on
traffic data for the PM peak hour, when school is not in session.
Id. at 99-100 n.45. The nore pertinent data, according to
Def endants, is for the |l ess heavily-travel ed AM peak hour. [d.
Def endants therefore contend that it is reasonable to concl ude
that noise levels at the school will not approach or exceed the
NAC of 67 dBA Leq(h) and therefore do not constitute “traffic

noi se i npacts” pursuant to 23 CF.R 8 772.5(9q).
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There is no need to resolve the issue of whether the noise
| evel s at the school will exceed or only approach the NAC. Wre
the Court to conclude that noise |levels at the school would
exceed the NAC, it would not necessarily follow that this was a
significant new i npact necessitating a SEIS. Defendants took a
hard | ook at noise inpacts in the FREA. There are no new
significant noise inpacts; newinpacts are the result of new
devel opnent, but do not represent a substantial increase over the
noi se levels for the CCCH predicted in 1986. Accordingly,
Def endants’ determ nation that a SEI S was not necessary was not

arbitrary and capri ci ous.

g. Hi ghly controversial issues

Plaintiffs claimthat Defendants were required to conduct a
SElI S because of the lIevel of controversy surrounding the CCCH
According to CEQregulations, a SEISis required if there are
“significant new circunstances or information” regarding the
envi ronnmental inpacts of a proposed federal action. 49 CF.R 8§
1502.9(c)(1)(ii).* As used in NEPA, “significant[ly]” requires
an agency to consider both context and intensity. 1d. at 8§

1508.27. Intensity “refers to the severity of inpact” and

24 FHWA regul ations require an SEI' S when “new i nformation or
circunstances relevant to environmental concerns . . . would
result in significant environmental inpacts not evaluated in the
ElIS.” 23 CF.R § 771.130(a)(2).
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necessitates an evaluation of ten subfactors. 1d. at 8§
1508. 27(b) (1)-(10). One of these ten subfactors is “[t]he degree
to which the effects on the quality of the human environment are
likely to be highly controversial.” 1d. at § 1508.27(b)(4).

The Second Circuit has held, however, that “there is a

di fference between ‘controversy’ and ‘opposition. Fri ends of

Omponpanocosuc v. F.E.R C, 968 F.2d 1549, 1557 (2d Cr. 1992).

“The term *highly controversial’ refers to instances where ‘a
substantial dispute exists as to the size, nature or effect of
the major federal action rather than to the exi stence of

opposition to a use.”” 1d. (quoting Town of Orangetown v.

Gorsuch, 718 F.2d 29, 39 (2d Cr. 1983). To the extent
Plaintiffs have raised significant disputes about the effect of
the CCCH, the Court addresses those issues in separate sections.

h. | nduced Growth, Indirect Effects and
Cumul ative inpacts (Spraw).

An EI' S nust include a discussion of indirect effects and
their significance. 40 C F.R 8§ 1502.16. Indirect effects are

defined as those

caused by the action and . . . later in tinme or
farther renoved in distance, but . . . still
reasonably foreseeable. Indirect effects may

i nclude growt h i nducing effects and other effects
related to i nduced changes in the pattern of |and
use, popul ation density or gromh rate, and rel ated
effects on air and water and ot her natural systens,
i ncl udi ng ecosystens.

Id. 8§ 1508.8(b). NEPA requires consideration of cumulative
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inpacts as well. 1d. 8§ 1508.25(c). Cumulative inpacts are those
that result fromthe increnental inpacts of an action “when added
to other past, present, and reasonably foreseeable future
actions.” 1d. 8 1508.7.

As di scussed above, the 1986 FEI S incl uded no di scussion
what soever of cunul ative inpacts. It contained a sketchy
acknow edgnent of indirect inpacts wth regard to agricul tural
| ands with no analysis. These deficiencies cause the 1986 FEI S
to fail to neet the standards for an adequate EIS for purposes of
adopti on by FHWA

For the FREA, the Defendants conducted a study to eval uate
the potential for induced growmh inpacts in Chittenden County for
the Full-Build alternative. Induced growh, frequently referred
to as sprawl, has two conponents: growh that woul d not have
occurred in the region w thout construction, and rel ocated or
redirected growth that is directed to a specific area due to
changes in accessibility. Defs’ Qppn at 31, n.15. The study
reportedly included both secondary, or indirect, inmpacts and
cunul ative inpacts. (AR 30003354-55.) The study posited that
the extent and | ocation of growh within Chittenden County is the
result of growh factors (popul ati on, devel opnental preferences,
denogr aphi ¢ and econom ¢ factors); location factors (area
accessability and devel opable | and); and regulatory factors

(state and federal permtting and |ocal |and use planning and
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zoni nQ) .

The study nade three anal yses of induced growth. The
studies were intended to test the validity of the assunption,
made in the 1986 FEIS, that “[i]t is not anticipated that the
CCCH will create growh in the Chittenden County Region in and of
itself as growh has already been predicted for the region.
However, the CCCH will focus and give direction to the growh
trend already established.” (AR ; VI-30.) This assunption
reflects the

wei ght of professional opinion, and common

practice, . . . that local highway projects do not

change the aggregate econom c growh of a region.

., but they can change the distribution of that

growh (e.g., nore popul ation growh and

devel opment may occur around a hi ghway i nprovenent

t han woul d have occurred in the absence of the

i nprovenent), or can cause grow h and devel opnent

to occur nore quickly than it would have w t hout

t he i nprovenent.
(AR 20012065.) See also An Assessnent of the Secondary | npacts
of the Chittenden County Circunferential H ghway on Agricul tural
Land, 11/87. AR 20014633-727) (literature revi ew shows
circunferential highway wll not cause growh or development in a
region; rather it will influence the distribution of that
growm h). at 20014641 This assunption relies in part on the
observation that (1) the new project is usually a mnor part of
the regional transportation capacity, and (2) if transportation

probl enms constrain growh in one part of a nmetropolitan area,

that growth will occur in another part of the sane region that
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has fewer constraints.” (AR 20011948.)

The first analysis used the CCMPO I ntegrated Transportation
and Land Use Model. The CCMPO nodel enployed a data set that
i ncludes a conplete county highway inventory, plus current and
proj ected population figures for the county and its
muni ci palities, and econom c? and denographic data. The second
anal ysis used the Statew de Transportati on Demand Forecast Model
to consider the potential inpact construction of the CCCH would
have on traffic anmounts, flows and patterns throughout the state.
The third analysis exam ned the validity of the old popul ation
and traffic projections fromthe 1986 FEIS.

The CCWMPO study concl uded that the towns of Essex, WIIliston
and Col chester, towns that have experienced considerable growh
and devel opnment pressure within the | ast decade, will experience
nmore growh or grow nore quickly than they would wi thout the
CCCH. (AR 30003798.) Induced growth inpacts to agricultural
| ands and open spaces were expected to be concentrated near the
CCCH i nt erchanges, and the study docunmented various actions that
have been taken to attenpt to mtigate the | oss of these |ands.
(AR .) Al in all the study concluded that

[c]onstruction of the CCCH will not materially

af fect the anount of growh in Chittenden County,
but may direct growh to devel opabl e areas that
have increases in accessability. The overal

extent of induced growh within Chittenden County
will be mnimal, particularly in the areas | ocated
at the greatest distance fromthe CCCH . . . These

determ nations are consistent with the i nduced
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growm h determ nations nade in the 1986 CCCH FEI S.
(AR -)

The FREA determ ned that neither changes to the CCCH nor new
nmet hodol ogi es for assessing i nduced growmh created a seriously
different picture of the effect on induced growh than that
di sclosed for the full-build in 1986. “[C]onstruction of the
CCCH woul d not materially affect the anpunt of growh within
Chittenden County, but would refocus and redirect this growth to
areas that have enhanced accessibility as a result of
construction of the CCCH " (AR 30003382.) The ROD stated: “it
is expected that the extent of growth in Chittenden County w ||
change | ess than 1% due to construction of the CCCH. " (AR
1A000604. )

The Plaintiffs object that the CCMPO anal ysis is flawed
because the denographic and econom c forecasts that were used in
t he nodel assuned that sufficient infrastructure will be
avai |l abl e to support the popul ation and econom c growth trends
that they predicted. See AR . Therefore, they say, the no-
build and build scenarios were bound to show no significant
difference in the overall anobunt of growmh in the County.

Wiile the Plaintiffs’ objection may prove to be well-taken,
a dispute over the inputs to a conputer nodel is the kind of
technical determnation that requires deference to the agency

fromthe Court, which is constrained to determ ne whet her or not
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FHWA nmade a “reasoned decision,” even if its conclusion is

debatable. See Marsh v. Oregon NRC, 490 U.S. at 378. G yven the

weal th of opinion that supports the assunption of no significant
increase in overall regional growmh fromconstruction of a
circunferential highway, and the outcone of the CCVPO nodel i ng,
the Court cannot say that FHWA' s concl usi on was not a reasoned
deci si on.

Plaintiffs al so mount technical challenges to the use of the
Statew de Transportati on Demand Forecast Mdel, and the 1986
growt h projections. For the same reason, the Court concl udes
that there was no clear error of judgnent in these anal yses.

The Plaintiffs also object that a cost-benefit analysis,
comm ssioned by VIrans and submitted to the Vernont Water
Resources Board in connection with this project one nonth after
t he August 2003 ROD, touts the economc growh in the region that
can be attributed to the construction of Segnments A-B. “A Cost-
Benefit analysis of Segnents A & B of the Chittenden County
Crcunferential H ghway” Pls.’” Ex. 26 (Doc. 29) The study shows
popul ation increases, and enploynent and inconme gains initially
fromthe expected increase in construction jobs, followed by sl ow
but steady gains in enploynment and personal inconme due to the
i mproved infrastructure. 1d. at 3-6. The popul ati on and
enpl oynent gains due to the construction of Segnents A-B in fact

anount to less than 1% of the projected popul ati on and enpl oynent
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gains for the County. Although the enphasis seens to change
dependi ng on the audi ence (mnimal GROMH as opposed to M N MAL
grow h), the underlying studies do not appear substantially

i nconsi stent .

In sum a careful review of the record denonstrates that
FHWA took a “hard | ook” at the issue of whether the A-B Build of
the CCCH w Il cause growth that would not have occurred w thout
construction, one aspect of induced growth, which is one aspect
of indirect or secondary inpacts.

| nduced growth consists not only of growth that would not
have occurred absent the project, but of relocated or redirected
growt h due to changes in accessability. The 1986 FEI S assuned
that rel ocated devel opnment woul d occur generally in the vicinity
of the new intersections and in high density zoning districts.
(AR .) There was no discussion of the potential detrinental
i mpact upon areas from which popul ati on and resources woul d be
dr ai ned.

In its induced growmh anal ysis, FHWA did not consider
factors such as the detrinmental social and econom c inpact of
drai ni ng jobs and population fromthe region’s cities:
Burlington, South Burlington, Essex Junction and Wnooski. 1In
response to coments pointing out this om ssion, FHWA noted that
growh rates in the urban core cities have been declining for

thirty years and are predicted to continue. (AR 30003845.) The
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Court cannot conclude that this constitutes a “hard | ook” at the
effects of relocated growmh in a region.

The 1986 FEI'S did not discuss any devel opnent pressure on
towns not directly adjacent to the CCCH In fact, these towns
aren’t even on the maps included in the FEIS. The FREA s induced
growt h study summari zes that while the Adjacent Towns?® and Quter
Towns?® wi || experience small increases in accessibility, their
grow h potential is affected by construction of the CCCH
“[ h] owever, planning and zoning within sonme of these towns is
| ess devel oped, and growth pressures within sonme of these towns
may result in uneven growh patterns.” (AR .) The
recognition that the CCCH would result in relocated growth
pressure on outlying towns was “new i nformation” that had not
previ ously been evaluated in the 1986 FEIS. To the charge that
FHWA underestimated the inpact on conmunities that wll
experience increased devel opnent pressure due to increased
accessability, FHWA responded only that towns in the area w |l
experience increased devel opnment pressure. (AR .) The
cursory treatnment of relocated growh pressures on the outlying
towns in Chittenden County is inconsistent with a hard | ook at

i nduced growt h, particularly when the issue was not part of the

25 Hi nesburg, Jericho, MIlton, R chnond, St. GCeorge,
Shel burne, Underhill and Westford.

26 Bolton, Buels Gore, Charlotte and Hunti ngton.
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original EIS.

As di scussed above, the 1986 FEI'S acknow edged t hat
secondary or indirect inpacts on agricultural |ands were |ikely,
and noted that a study on indirect inpacts on agricultural |ands
resulting fromconstruction of the CCCH woul d be forthcom ng.

(AR .) p. 174-76. The study was conpleted in 1987, |ong
after the 1986 FEIS was circul ated. Unless a docunent has been
publicly circul ated and avail able for public coment, it does not

satisfy NEPA's EI S requirenents. Commonwealth of Massachusetts

v. Watt, 716 F.2d 946, 951 (1st Cir. 1983). Nor does the fact
that the study was eventually included in an appendi x to the FREA
satisfy NEPA. An EA is no substitute for an EI'S; for one thing
the public has |ess opportunity to corment on an EA than an EIS.

See Sierra CQub v. Marsh, 769 F.2d 868, 875 (1st Cir. 1985). No

meani ngf ul assessnent of secondary agricultural inpacts has been
publicly circul ated and avail able for public coment, as far as
t he record shows.

Mor eover, review of the record does not reveal that
Def endants took a “hard | ook” at cunul ative inpacts. Oher than
the bald assertion in the introduction to the induced growh
study that “induced growth, as utilized in this study, includes
bot h secondary and cunul ative inpacts” (AR ) the Court has
been unable to find any discussion of cunulative inpacts in the

study or the FREA overall.
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NEPA requires a “sponsoring agency to consider the inpact on
the environnment resulting fromthe cunul ative effect of the
contenpl ated action and ot her past, present, and ‘reasonably

foreseeabl e’ future actions.” Village of Grand Vi ew v. Skinner

947 F.2d 651, 659 (2d Gr. 1991) (citing 40 CF. R § 1508.7)
(enmphasis in original). As noted above, there has been no
envi ronnent al anal ysis whatsoever, in the entire |ife of this
project, of the cunulative effect of the CCCH considered in
conjunction with other past, present and reasonably foreseeable
future actions.

This neglect of a statutory duty is not subject to the
arbitrary and capricious standard afforded an agency
determ nation of whether new information is likely to have a
significant inpact on the environnent; the Court concludes that
the failure to produce any environnmental docunment that addresses
the cunul ative inpacts of the CCCH when considered with other
projects was “not in accordance with law.” 5 U S.C A 8§
706(2) (A).

G ven the cursory treatnent of induced growh inpacts in the
1986 FEIS; its failure to recognize that there will be induced
growt h inpacts on outlying towns and on the cities; its
i nadequate treatnent of secondary inpacts on agricultural |ands,
i ncl udi ng no meani ngful opportunity for public coment throughout

the project |ife; the absence of a cunul ative inpacts anal ysis
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fromthe environnmental docunents; the consequent reduced
opportunities for public involvenent due to these oni ssions; and
t he passage of seventeen years, when taken together, have
convinced the Court that the decision that no additional or new
significant environnmental inpacts have been identified was
arbitrary and capri ci ous.

CONCLUSI ON

In this Opinion, the Court has assiduously avoi ded
substituting its own judgnent for that of FHWA. The Opi ni on
shoul d not be read as expressing a view one way or the other
concerning the econom c benefits or costs of constructing the
CCCH. That is a determnation |eft to agency expertise, elected
officials, and ultimtely the public. The Court also refuses to
second- guess the opinions of the agency’ s experts; it defers to
FHWA' s technical or scientific studies or reports, concluding
that FHWA was not arbitrary and capricious in relying upon them
Rat her, at issue is whether Defendants conplied with NEPA' s
statutory mandate and procedural requirenents. The sinple answer
is that they have not.

NEPA requires federal agencies to conduct a conprehensive
environnmental inpact statenent for federal actions that
significantly affect the quality of the human environnment. That
statenent nust include discussion of secondary inpacts and of the

curul ative inpacts of past, present and reasonably foreseeable
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future actions. In the 1980's, Chittenden County was undergoi ng
rapid and clearly foreseeabl e devel opnent, yet the 1986 FEI S
failed to anal yze the cunul ati ve and secondary effects of a
massi ve (for Vernont) highway project. Section 4(f) of the
Transportation Act prohibits hi ghway encroachnent on parks unl ess
no feasible or prudent alternatives exist to use of the |and.
The Section 4(f) analysis did not conply with the statute’s
requi renents for making that determ nation. To require
conpliance with the strictures of NEPA and Section 4(f)
procedures is not pettifoggery. NEPA essentially is a |law of
procedure. Moreover, this nonconpliance strikes at the purpose
for which NEPA was passed, to provide assurances that the
environment will not be conprom sed without the fullest possible
under standing of the inpact projects will have upon the human
envi ronment .

After the | apse of seventeen years, FHWA required that this
proj ect undergo an “environnental assessnent.” Environnental
assessnments require analysis of the cunul ative and secondary
i npacts of a project. They also require at |least a brief
di scussion of alternatives. The 2003 FREA contained a totally
i nadequate revi ew of secondary and cunul ative inpacts, despite
significant changes in Chittenden County in the interim FHM
chose not to discuss alternatives to the project. These

om ssions and deficiencies are not just differences of opinion.
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NEPA requires that these issues be addressed.

It is not for the Court to dictate to Defendants the renedy
for these NEPA and Section 4(f) violations. It suffices to hold
t hat the environmental docunentation for the construction of
further segnents of the CCCH is |legally inadequate. Construction
may not proceed w t hout NEPA-conpliant docunentation of
cunmul ative and secondary inpacts; a Section 4(f)-conpliant
anal ysis of taking part of the McCrea farmor a decision not to
adopt that portion of the 1986 FEIS that approves Segnents G J; a

NEPA- conpl i ant EA or SEI S.

ORDER

VWHEREFORE, the Court Orders as foll ows:

1. FHWA has vi ol ated NEPA, CEQ and FHWA regul ations in
approvi ng Segnents A-B of the CCCH;

2. Def endants are hereby enjoined fromconstruction and/ or
ground-di sturbing work in connection with Segnents A-B until
such time as Defendants have fully conplied with the
Nat i onal Environnmental Policy Act;

3. Plaintiffs’ Mtion for Partial Summary Judgnment (Doc. 29)

i s GRANTED,

4. Def endants’ Cross-Mtion for Judgnent (Doc. 43) is DEN ED.
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Dated at Burlington, Vernont this _10 day of My, 2004.

/s/ WIlliam K. Sessions |1
WIlliam K. Sessions |11
Chi ef Judge
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